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O der

No. LAKE 86-21-R
No. 2823806; 10/28/85
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O der
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No. 2823831; 11/19/85
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Ofice of the Solicitor,

Cl evel and, Chio for

Clairsville, Chio for

Conpany.

These consol i dated cases are before me under section 105(d)

of the Federal
801 et. seq.,

M ne Safety and Health Act of 1977, 30 U.S.C. O
the "Act," to challenge citations and w t hdr awal

orders issued by the Secretary of Labor to the Youghi ogheny &

Chi o Coal Conpany (Y & O.
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Wt hdrawal Order No. 2823806 issued under the provisions of
section 104(d) (1) of the Act,(FOOTNOTE 1) alleges violations of the
m ne operator's roof control plan under the regulatory standard at 30
C.F.R 075.200. As subsequently nodified the order charges as
fol | ows:

The roof control plan was again not conplied with in
the 3 section of main East at the follow ng | ocations:
(1) "A" Entry - the one row of tenporary roof supports
were installed 60 inches, 67 inches, 70 inches and 62

i nches fromthe face and another row of tenporary roof
supports was required to be installed in this area
prior to installing the last row of bolts in this entry
at that time. (2) "D' Entry - the last tenporary roof
supports in the second row of supports which was in the
right side of the entry was [sic] 90inches fromthe
right rib | eaving unsupported roof 78 inches fromthe
first row tenporary roof support on the right side of
the entry to the face (78 inches x 90 inch area) and
requi ri ng anot her tenporary roof support prior to
bolting. (3) DA E crosscut - in the second row of
tenmporary row of roof support, one was 20 inches from
the other, width wise, and the |ast support on the
right side was 96 inches fromthe right rib | eaving
unsupported roof 22 inches fromthe first
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row tenporary roof support to the face (72 inches x 96 inch
area) and requiring another tenporary roof support prior to
bol ti ng.

Y & O does not dispute the factual allegations set forth in
the order nor that these facts constitute violations of its roof
control plan page 57 (Appendix A).(FOOTNOTE 2) It argues only that the
violations were not "significant and substantial” and were not
caused by its "unwarrantable failure” to conply with the roof
control plan.

A violation is "significant and substantial™ if (1) there is
an underlying violation of a mandatory safety standard, (2) there
is a discrete safety hazard, (3) there is a reasonable |ikelihood
that the hazard contributed to will result in injury, and (4)
there is a reasonable likelihood that the injury in question wll
be of a reasonably serious nature. Secretary v. Mathies Coal
Conpany, 6 FMBHRC 1 (1984).

In this regard MSHA coal mine inspector Franklin Honko
testified that there had been 17 roof falls during 1985 at the
Nelnms No. 2 Mne and that two of those roof falls had occurred in
the No. 3 section at issue. Based on this history and the noted
deviations fromthe requirenents of the roof control plan Honko
opined that it was reasonably likely that a partial or conmplete
roof fall could occur in the area cited. He further opined that
shoul d a roof fall occur it was reasonably likely that mners
wor ki ng beneath the roof would receive serious or fatal injuries.

Assistant Y & O safety director Lawence Wehr acknow edged
that the right side of the crosscut between the D and E Entries
and the D Entry itself were not adequately supported and in fact
were "dangerous". Under the circunstances |I find that the
vi ol ation was "significant and substantial”™ and seri ous.

Unwarrantable failure is defined as the failure by an
operator to abate a condition that he knew or should have known
existed, or the failure to abate because of indifference or |ack
of due diligence or reasonable care. Ziegler Coal Corp., 7 |BVA
280 (1977); United States Steel Corp., 6 FMSHRC 1423 (1984). In
this regard it is not disputed that |Inspector Honko had, only 3
days before the issuance of the
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order at bar, cited a simlar violation of the operator’'s roof
control plan in the sane entries now at issue. The repetition of
the sane type of violation within such a short time shows

i ndifference or |ack of due diligence or reasonabl e care.

I n addi ti on Honmko observed that the cited violative
conditions had not been reported in the required on-shift and
pre-shift reports from Cctober 27, 1985, at 12 p.m through the
time he issued the order at bar on Cctober 28. It is not disputed
that the cited area was subject to pre-shift and on-shift
exam nations to be perforned by state certified persons such as a
section foreman or fire boss and that any defects in roof control
nmust be docunented in these reports. Honko al so observed that
notation cards placed in the section and initialed and dated by
the certified i nspectors showed that the inspections had been
performed after 4:00 pmon the 27th of Cctober. The failure of
these certified inspectors to have di scovered and reported these
violative conditions that fromtheir nature should have been
fairly obvious, |leads ne to al so conclude that the operator
shoul d have known of the cited violations.

Under the circunstances | find that the violation was caused
by the "unwarrantable failure" of the operator to conply with the
standard. Based on the sane evidence | find that the mne
operator was negligent. Even though sone of the certified
i nspectors who failed to detect the violation may have been union
enpl oyees they were clearly acting as agents of the operator
whil e performng these pre-shift and on-shift inspections. The
negligence is in any case therefore attributable to the operator

Wt hdrawal Order No. 2823831, issued under section 104(d) (1)
of the Act, footnote 1 supra, alleges 8 other violations of the
operator's roof control plan under 30 C F.R [75.200 and charges
as follows:

The roof control plan was not conplied with in the
followi ng roonms off "E' Entry of 5 section: (1) 71
room- the last cut in this roomhad a cut taken on the
straight and then cut to the left and right of the room
for the width of the mner |eaving an area of nore than
20 feet wde inby the last row of bolts (Fan type cut

at face). This type of side cutting is not supported on
either side before work is done in or inby this area
simlar to an intersection but not mned to create one.
(2) 72 room - same condition or practice as in No. 71
room but the right cut holed into unsupported roof fan
cut fromthe No. 71 room There was only one post and a
danger board installed outby the cut. (3) 73 room- the
last cut in this roomwas also a fan
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type cut fromthe straight to the left side |eaving cut
over 21 1/2 feet in width. There was only one post and
danger board installed outby the cut. T. Carter, section
foreman, supervised mning of the No. 73 room and J.
Marshal |, section forman, mined the the No. 71 and 72 room

The Secretary contends that the order charges 8 separate
viol ations of the plan, nanely: (1) in room71 the cut taken to
the left off the last straight cut; (2) in room71 the cut taken
to the right off the last straight cut; (3) in room72 in
referring to the "sane condition or practice as in No. 71 rooni
the order refers to the cut taken to the left off the [|ast
straight cut; (4) in room72 the cut taken to the right off the
| ast straight cut; (5) the right side cut in the 72 roomwas cut
so that it holed into the 71 roominto unsupported roof created
by the left side cut taken in the 71 room (6) in the 72 room
only one post and a danger board were installed outby the cut;
(7) inroom73 the cut taken to the left off the |ast straight
cut; and (8) in the 73 roomonly one post and a danger board were
installed outby the cut.

It is undisputed that the cited cuts were taken in a manner
depi cted on Exhibit GXA8 (Appendix B). Y & O acknow edges that it
did not have a sufficient nunber of posts set with a danger sign
in roonms 72 and 73 but maintains that it did have the requisite
danger sign posted and that therefore this admtted violation
constituted a nere technicality and a non "significant and
substantial” violation. Y & O denies all other alleged violations
of the roof control plan

The Secretary first alleges that the cut taken to the left
(violation No. 1) and the cut taken to the right (violation No.
2) in room71 violated provisions 16 and 19 on pages 55 and 56 of
the roof control plan and also violated the 20 foot roomwi dth
requirments set forth on page 51 of the roof control plan
Provi sion 19 on page 56 of the roof control plan as clarified at
hearing by agreenent of the parties (Transcript 220A224) provides
that "the last projected cut in roomor crosscuts not to be used
as travel ways need not be supported if the entrance to such areas
are [sic] posted off with one row of supports installed on a
maxi mum of five (5) foot centers and "DANGER signs placed." The
Secretary argues in its post hearing brief that since the
provision for the "last projected cut" is expressed in the
singular only one cut is permtted and that the side cuts to the
right and to the left were therefore in excess of the one all owed
by provision 19.

Y & O points out on the other hand that provision No. 16 on
page 56 of the roof control plan specifically allows fan or side
cuts (in the plural) and only requires support if
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work is to be done in or inby. Provision 16 on page 55 of the
pl an reads as rel evant hereto as foll ows:

Side cuts will be started only in areas that are
permanent |y supported. The first side cut on either
side of a roomor entry will be supported by either
tenmporary or permanent supports before any work is done
in or inby the intersection.

Y & Omaintains that it conplied with provision No. 16 because

t he conti nuous m ner operator was under supported roof when the
si decuts were nmade and no other work was to be done in or inby

since m ning had been conpleted in that area. Y & O al so points
out that the sidecuts were in fact begun in areas that were

per manently supported as required by provision 16 and as

evi denced by roof bolts shown in the diagrans in evidence.

The Secretary next maintains that if the operator intends to
take a side cut it nust support the roof not only in accordance
with provision 16 but also in accordance with the instructions
and di agram found on page 57 (Appendix A). Y & O counters however
by pointing out that the diagramon page 57 is applicable only to
advanci ng sections and is not applicable under the specific
exceptions set forth in provision 16 on page 56 of the plan

The Secretary argues, finally, that there was neverthel ess a
violation of the plan because Y & O exceeded the maxi num room
wi dt h al | owance of 20 feet set forth on page 51 of the roof
control plan. Y & O maintains on the other hand that the cited
fan cuts were equivalent to crosscuts and accordingly the
correspondi ng room size in those | ocations nust necessarily
exceed the 20 foot maxi mum wi dth otherw se required by the roof
control plan.

Upon ny own i ndependent exam nation of the provisions of the
roof control plan | find that the interpretations place upon it
by Y & Oare the nore rational and convincing. Accordingly the
nunber 1, 2, 3, 4, and 7 violations have not been proven as
char ged

The Secretary maintains that alleged violation No. 5 i.e.
the right sidecut in the 72 roomwas cut so that it holed into
the 71 roominto unsupported roof created by the left side cut
taken in the 71 room was in violation of provision 15(a) on page
55 of the roof control plan. That provision requires that "nne
openings will not be cut through to areas that are not totally
supported by either tenporary supports on maxi mum of five (5)
foot centers or pernmanent supports installed on pattern as
requi red by the approved plan

It is not disputed that the right side cut in room 72
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had i ndeed been holed through into the left side cut of room71
and that the left sidecut of room 71 had not been supported by
ei ther tenporary or permanent supports. | do not find that
provision 15(a) is limted to advanci ng sections and accordi ngly
I find that the violation has been proven has charged. According
to the undi sputed testinony of |nspector Honko the greatest
hazard of roomfalls was presented by this holed through area
because it exposed a much | arger area of unsupported roof. This
testinmony is not disputed and accordingly I find that the

viol ation was "significant and substantial." Mathies Coal
Conpany, supra.

| also find that this violation was caused by the
"unwarrantable failure"” of the operator to conply with the roof
control plan. Indeed the operator's excuses that it was necessary
to hole through to provide ventilation and that it did not intend
to mne any additional coal after holing through provides no
defense or justification for the clear violation. There are no
exceptions for the requirements of provision 15(a) and the
operator clearly should have known of the violation. Indeed it is
not disputed that two section foremen were actually cutting the
side cuts in the manner cited. The violation was thus caused by
the "unwarrantable failure" of the operator to conply with the
cited provisions of the roof control plan and was the result of a
hi gh degree of negligence. Ziegler Coal Corp., supra, United
States Steel Corp, supra.

I nasnuch as Y & O has adnmitted to the nunber 6 and 8
violations in that it has conceeded that it did not have the "row
of supports installed on a maxi mum of 5 foot centers and "DANGER
signs placed" thereon in the No. 72 and 73 roons, those
viol ations are proven as charged. It is conceded however t hat
t hese "supports” are not designed for actual roof support but are
i ntended only to warn persons fromentering a dangerous area. It
is al so acknowl edged that in this case one support had been
pl aced at the center of the entrance to each of the roons and
that "danger" signs were hung on those supports warni ng persons
not to enter the roons. Under the circunstances | do not find
that the violation was "significant and substantial"™ Mthies Coa
Conmpany, supra. Since the placement of the danger signs was al so
in substantial conpliance with the requirements of the roof
control plan, I do not find that the violation was caused by the
"unwarrantable failure"” of the mne operator to conply with the
pl an.

Since at | east one of the eight cited violations (violation
No. 5) has been proven as charged with attendant "significant and
substantial” and "unwarrantable failure" findings, section
104(d) (1) order No. 2823821 is affirned.

In determ ning the appropriate penalties to be assessed in
this case | have al so considered that the m ne operator
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abated the cited conditions in a tinmely and good faith manner
that the mine operator is noderate in size and that it has a
substantial history of violations. There is no evidence that the
penalties | am assessing herein would have any effect on the
operators ability to stay in business. Accordingly | find that a
penalty of $800 is appropriate for the violations found in O der
No. 2823806 and a penalty of $500 for the violations found in
Order No. 28238031.

At hearing the parties agreed to settle the renaining
citations at issue i.e., CGtation Nos. 2823802 and 2825317. Y & O
agreed to pay the penalty of $147 initially proposed by the
Secretary for the former citation and agreed to pay $25 (a
reduction of $60) for the violation charged in latter citation.
have consi dered the docunmentation and representati ons presented
in support of the settlement and find that the proposal is
appropriate under the criteria set forth in section 110(i) of the
Act .

ORDER

The Youghi ogheny and Chi o Coal Company is hereby ordered to
pay civil penalties of $1,472 within 30 days of the date of this
deci si on. Contest Proceedi ngs Docket Nos. LAKE 86A20AR and LAKE
86A21AR are dismissed. Contest Proceedi ng Docket No. LAKE 86A30AR
is granted in part and denied in part in accordance with the
deci si on herein.

Gary Melick
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 Section 104(d)(1) of the Act reads as foll ows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. If, during the sane
i nspection or any subsequent inspection of such mine within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantal be failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons refered to in subsection (c) to be w thdrawn
from and to be prohibited fromentering such area until an
aut hori zed representative of the Secretary determ nes that such



vi ol ati on has been abated."

2 Y & Ounderstandably did not object to the nultiplicity of
charges set forth in the orders before me (16 separate viol ations
charged in the two orders). To the extent that such multiple
charges prevent separate "significant and substantial" and
"unwarrantabl e failure” findings for each violation the practice
may short circuit several inportant enforcement mechani sns
created by the Act.
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